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ESTATE PLANNING

Estate planning does not need to be a daunting task. You do have to confront the fact
that you will not live forever. And that is not the most comfortable or fun task. But once you get
past that, you are in business—assuming you have the right adviser to guide you through the
ins and outs of planning your estate and round potential pitfalls.

Why bother with an estate plan?

For starters, we are guessing you would rather decide how the money you’ve spent a
lifetime earning gets distributed to your intended beneficiaries upon your death rather than
having state law dictate that. But do you even remember who you have designated as
beneficiaries on all your various investments? What about on your life insurance policies?

] Then there is the issue of taxes. Plan correctly with the help of
Why bother with an estate planning attorney who is up on the latest tax law and a lot

an estate plan? less of your money and life insurance benefits will wind up going to
the feds or the state.

Of course, just about the worst thing you can do to your loved
ones is to not plan to avoid probate or, worse, to trigger a conflict over who inherits what by
leaving a document that is unclear.

Those are just a few of the reasons you want to work with an estate planning attorney
rather than doing a DIY will online.
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Chapter 1
KEY TERMS

At Two Spruce Law, we excel at creating a trust or will that reflect your wishes and your
values and honors the estate that you have spent a lifetime creating. To get started, let us
review some key terms so we have a common vocabulary . . .

Beneficiary:
Decedent:

Devisee:

Disinherit:

Executor:

Grantor:

Heir:

Intestate:

Intestate
Succession:

Personal

Representative:

Probate:

Settlor

The person who receives something under a will or trust.
A person who has passed away.

Same as a beneficiary, but usually in the context of a will rather than a
trust.

A person is considered “disinherited” if they would have been an heir of
an estate but the person owning the estate created a will giving the
estate’s assets to someone else. Note that a spouse cannot be
disinherited without his or her consent.

See Personal Representative. Sometimes a female executor is referred
to as an executrix. The term executor is modernly considered gender
neutral.

A person who creates a trust, properly called a Settlor in Oregon.

A person who is a family member of the person making a will who would
receive all or part of the testator's estate if there were no will. The
people who are heirs and their share of the estate are determined by
state law. Through a will or trust, an heir can be disinherited.

The term to describe an estate of a person who died without a will.

The gap filling statutory provisions that provide for who is to receive a
decedent’s assets if the decedent dies without a will.

The person who administers the estate of a decedent through probate.
The court process by which the intent expressed in a person’s will is
implemented. Probate is not just the implementation of one’s will. It is
also the process by which a decedent’s assets pass if the decedent dies
without a will. Under those circumstances, Oregon statutes control who

is to receive what.

A person who creates a trust.
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Small Estate or
Small Estate
Affidavit Proceeding:

Testator:

Trustee:

Trustor:

Will:

A simplified probate proceeding available to Oregonians who own real
property valued at less than $200,000 and personal property valued at
less than $75,000. These amounts may be less for people who died
years ago because the statute in place at the time of death controls how
much can pass under this type of probate.

A person who makes a will. Sometimes a female testator is referred to
as a testatrix. The term testator is modernly considered gender neutral.

A person who controls a trust for the benefit of him or herself and/or
other beneficiaries.

See Settlor.
A written statement of one’s intent for the disposition of his or her assets
upon his or her death. In Oregon, a will must be signed in front of two

witnesses, and both witness the testator sign, or acknowledge, his or
her signature on the will.
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Chapter 2
SHOULD WE AVOID PROBATE?

What Probate Is, And Is not

Probate is the court process by which the written intentions in a will are
implemented. If a decedent did not have a will, probate is the court process by which
the decedent's assets are passed to his or her heirs under Oregon’s intestate
succession laws. Having a will does not avoid probate, to the contrary: having a will
requires probate. Many of my clients come to me with the express intent of avoiding
probate, but without a clear understanding of what it is or whether it should be avoided.

The probate process in Oregon is statutory, meaning that the steps for probating
a will are dictated by the Oregon legislature. In the probate process, the court appoints
a personal representative to administer the estate. This person is most commonly the
person nominated in the will to serve in that capacity. Some people, such as disbarred
attorneys, minor children, an incompetent person, a former attorney who resigned while
under investigation for ethics violations, and licensed funeral service practitioners, are
disqualified from serving as a personal representative.

The probate process is also the forum in which
the court appoints a guardian for any minor children left
by the decedent. Typically, the other surviving parent
is named guardian. If there is no surviving parent, the
court will look first to the intent of the decedent as

Having a will does not avoid
probate, to the contrary:
having a will requires
probate.

stated in the will.
Drawbacks of Probate

There are three primary drawbacks of probate: (1) it is time-consuming; (2) it is
relatively expensive; and (3) it is public.

The typical probate proceeding takes between 7 and 12 months to complete.
That means that from the time the decedent dies through the completion and
distribution of the estate, there could realistically be a 12-month delay. That timeline
can be significantly lengthened in a very complex estate. In some circumstances, the
personal representative may choose to keep the estate open for well over a year to
lengthen the timeline for payment of federal and Oregon Inheritance Transfer Taxes. In
other circumstances, simply marshaling the decedent’s assets consumes significant
periods of time.

Also, the very nature of the Oregon probate process invariably leads to some
time delays and expense. In Oregon, during the first three months after his or her
appointment, a personal representative investigates the decedent’s financial affairs.
The personal representative must also file an inventory of all the decedent’s assets
within 90 days of his or her appointment by the court. The personal representative must
arrange for a notice to be published in a local newspaper of general circulation. The
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probate cannot be completed for at least four months from the date this notice is first
published. The personal representative must give notice to heirs (even if they are
disinherited) and devisees as well as known creditors. Note that these deadlines can
be extended with approval of the court.

Simply because a probate takes several months to complete does not mean that
all the decedent’s assets are tied up and unavailable for the support of his or her family.
Quite to the contrary. There are statutory provisions that permit a court to set aside all
or part of an estate for the support of the surviving spouse and children. However, all
such expenditures from an estate must be approved in advance by the court. This
process typically leads to some delay and expense.

The probate process is also relatively expensive. This is due, in part, to the
relatively large amount of attorney fees associated with the administration of an estate.
There is also a court filing fee (up to $1,176), which the estate must pay. Another
significant expense is the personal representative fee which is a percent of the estate
determined as follows:

Percentage Amount of Estate

7% First $1,000

4% Next $9,000

3% Next $40,000

2% In excess of $50,000

1% Of the property, exclusive of life

insurance proceeds, not subject to the
jurisdiction of the court but reportable for
Oregon Estate Transfer Tax or Federal
Estate Tax purposes (for example
IRAS).

In addition, the court may order extra compensation for “any extraordinary and unusual
services not ordinarily required of a personal representative.” Frequently, but not
always, if the personal representative is a family member or devisee of the decedent, he
or she will waive the personal representative fee. This fee is taxable income to the
personal representative.

It is not unusual for the costs of a simple (one home, no other real property, and
no small business) moderate-sized estate (less than $1,000,000) to be $7,500 -
$14,000, which includes attorney fees and accountant fees, as well as other costs, plus
the personal representative fee. We have personally assisted with the administration of
estates in which the fees and costs have been as little as $2,200 or significantly more
than $80,000.

The third significant drawback of probate is that it is public. Anyone can go to the

county courthouse and, for 25 cents per page, copy any portion of the probate file. As
required by Oregon law, the probate file will include a list of all the probate assets of the
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decedent, all the creditors of the decedent, and names and addresses of all the heirs
and devisees of the decedent. For some people, this disclosure of personal information
alone is sufficiently intrusive to justify avoiding probate.

If Probate Is So Horrible, Should Everyone Avoid It?

For some people, avoiding probate may be unwise. One of the most significant
benefits of the probate process is that it has the effect of cutting off claims of unknown
creditors. This means that an individual injured by the decedent has a short time in
which to file his or her claim against the estate (even if the creditor is not yet aware of
the claim or the injury) or lose the right to pursue the decedent. Any insurance the
decedent had which would apply to the creditor would still be available, but to the extent
the insurance is inadequate to fully compensate the injured person, the decedent’s
estate would be off limits.

This shortened timeline is measured from the time the first notice is published in
the local newspaper. The notice must be published for three consecutive weeks. From
the time it is first published, any creditors, whether they know they are creditors of the
estate or not, have only four months in which to file a claim against the estate. After
that four-month time period, claims against the estate may be too late.

A similar four-month time period is available in the context of revocable living
trusts as well. A trustee of a revocable living trust may petition the probate court to
determine the claims of creditors of the settlor. To do so, the trustee must file a petition
with the court very similar to a probate petition. Once that petition has been filed, the
trustee must publish a notice in the newspaper very similar to the notice that is required
in the probate context. As with the probate context, claims may be filed against the trust
estate and may be allowed or disallowed. Claims of unknown creditors are disallowed
four months after the date of the first publication of the notice in the newspaper. Once
all the claims have been settled in the context of the court proceeding for the trust
administration, the trustee may petition the court to close the case. This procedure is
like a probate proceeding in that it runs the risk of being too complicated. It also
requires disclosure of all the trust assets.

This shortened statute of limitations is of particular importance to professionals
such as attorneys, accountants, doctors, podiatrists, dentists, architects, general
contractors, veterinarians, and the like. Only you know whether there could be such a
potential claim against your estate. If there is, you need to discuss this matter with your
attorney. If you believe your personal or business circumstances warrant utilizing this
four-month time period, we recommend that you consider what we call a limited probate
rather than using the trust probate procedure. More on limited or controlled probates
later.

For some estates, the very cumbersome nature of the probate proceeding is of

great assistance. Under Oregon law, creditors, even known creditors, of the estate
have a limited time period in which to file a claim against the estate to seek payment of
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the debt. If the creditor fails to timely file the claim, the debt may be disallowed by the
personal representative.

If a creditor timely files a claim against an estate but the personal representative
disallows the claim, the creditor must file suit or seek a summary determination of the
debt within 30 days of the disallowance. If the creditor fails to jump through these
procedural hoops, the personal representative has no obligation to pay the debt. This is
particularly helpful in estates with large amounts of debt and support obligations, such
as the financially struggling couple with young children. To maximize the remaining
estate available for the surviving spouse and the children, the personal representative
may choose to force all creditors to jump each probate hoop before being paid.

It is also possible in the context of a revocable living trust to maximize the estate
assets while minimizing the chances of creditors to successfully pursue the estate for
payment. Most typically, creditors of an estate in which there is a revocable living trust
do not pursue the remedies they have available under Oregon law for claiming against a
trust because the amount of the obligation is insufficient to justify the expense of
pursuing it. In addition, from a creditor’s perspective, once they have been advised that
no probate will be filed, it is very difficult for them to determine whether the lack of a
probate is driven by lack of assets or by some more sophisticated means of avoiding
probate. Because creditors cannot be certain that there are assets available to pay the
debt, they tend to be reluctant to pursue the trust estate for payment.

Because of the above reasons to avoid

probate, and the countervailing reasons why some For the best of both
decedents should not avoid probate, we recommend worlds, consider a limited
that, if an estate should intentionally be subject to

probate, we consider a limited or controlled probate. or controlled probate.

By creating an estate plan in which nearly all assets

pass outside of probate, we can control the number and type of assets which pass
through probate. This is useful to restrict the amount of information the personal
representative is required to disclose as well as the amount of complexity involved in
the estate. This also permits us to take advantage of the limitation on liability generated
by the probate process while minimizing the negative attributes of that process.

Small Estate Proceeding

A small estate affidavit proceeding is an alternative for some individuals in
Oregon. For decedents dying after January 1, 2012, the small estate affidavit
proceeding is available only to estates in which the decedent owned real property worth
not more than $200,000 and personal property worth not more than $75,000. It does
not have the added benefit of cutting off claims of unknown creditors because there is
no requirement of a publication in the local newspaper, which would give the creditor
legal notice of the timeline. Typically, a small estate affidavit proceeding costs between
$2,500 and $3,500 in attorney fees, accounting fees, and filing fees. This is an estimate
of what is typical and not a flat fee quote. The actual fees in an unusual situation would
likely exceed the high end of typical small estate affidavit proceedings.
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The limits on the value of assets that apply to decedents dying before January 1,
2012 are lower. Contact my office for additional information. It is the date of death that
counts, not the date the probate is filed. These amounts are gross amounts — you do
not get to subtract the amount of a lien, mortgage, land sale contract or a trust deed on

the real estate.
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Chapter 3
HOW TO AVOID PROBATE

There are several different ways to avoid probate. One is to give away all of
one’s assets during one’s lifetime. This is not particularly helpful under most
circumstances as the person who would be giving the assets away may need the assets
during his or her lifetime. Giving away property has some significant capital gains tax
implications for the recipient upon the sale of the real property, which can be eliminated
if the property is held until death.

This is particularly true where the property has appreciated in value in the hands
of the gift giver. That is because dying is a taxable event in this country. As a result,
just like with other types of taxable events - like selling an item, there is an adjustment in
the tax basis of the item in the hands of the recipient due to the death of the donor. Tax
basis is the amount the seller subtracts from the sales price to determine his or her
taxable gain in property. Tax basis is a complex formula that adjusts over time. For the
purposes of this booklet, we are simplifying the concept because the point is to discuss
a drawback of giving away assets, not an in-depth discussion of tax basis. When a
donor gives away an appreciated asset during his or her lifetime, there is no adjustment
in the tax basis: the recipient takes the asset with the donor’s tax basis, so the asset
continues to be highly appreciated in the hands of the recipient.

In contrast, if a person owns highly appreciated property and bequeaths it to his
or her intended beneficiary upon his or her death, the recipient gets to take what is
called a “stepped-up tax basis” or “stepped-up basis.” Stepped-up basis means the
recipient of property is treated for tax purposes as though he or she paid the fair market
value for the assets on the date the donor died. The net result of stepped-up basis is
that the capital gains taxes that would have been owed disappear on the death of the
owner.

For example: Jane buys a widget for $10,000. She continues to own it for thirty
years. Jane invested wisely: at the end of the thirty years that same widget now has a
fair market value of $30,000. Jane’s tax basis in the property is $10,000, assuming she
did not depreciate it on her income tax returns and she did not invest additional funds in
the widget (either of which would have adjusted her tax basis in the widget). She
therefore has $20,000 in taxable gains.

Scenario 1: Jane gives the widget away to Ray during her lifetime. In this case,
Ray would receive the widget with Jane’s tax basis of $10,000. If Ray sells the widget
for $30,000, he will have to pay taxes on the $20,000 of gain because he received the
widget as a gift and therefore has Jane’s tax basis. Ray would have an approximate
capital gains tax liability of $1,980 (9.9% tax rate) to the State of Oregon plus $3,000 to
the IRS (15% tax rate), for a total of $4,980.

Scenario 2: Jane bequeaths the widget to Ray on her death. In this case Ray
would receive the widget with a stepped-up tax basis of $30,000. As a result, if Ray
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sells the widget shortly after he inherits it for its fair market value of $30,000, he will
have no taxable gain to recognize.

This is why planning correctly and planning in advance is so crucial. In this one
case we could potentially avoid recognizing a gain of $20,000 and still accomplish
Jane’s desired outcome.

It is important to note that avoiding probate does not avoid estate taxes if estate
taxes would otherwise be owed.

As a variation of giving it all away, some people plan to avoid probate by adding
beneficiaries’ names to their assets during their lifetime. This type of beneficial
designation generally works for individual retirement accounts, bank accounts, life
insurance, and the like. Adding a child’s name to a parent’s investment account as the
beneficiary or on a transfer on death deed to the parent’s real property can, if done
properly, have the desired effect of avoiding probate and passing the asset to the
person whose name is added to the property prior to death. However, it does not assist
in addressing the issue of what happens if the named beneficiary happens to die first.

Another tactic we see people take to try to avoid probate is to add someone’s
name to their asset as a co-owner with rights of survivorship. We strongly recommend
against this practice. Adding a child’s name to a parent’s investment account or real
property creates a significant risk to the asset because it will be available to the
creditors of the new co-owner, should someone obtain a judgment against them. Even
if the qift recipient has a stellar credit rating, he or she may inadvertently cause an injury
to a third party, such as in a car accident. If the gift recipient has no or inadequate
insurance, the person he or she injured could pursue his or her personal assets to
satisfy the loss caused by the injury. This would subject the co-owned property at issue
to risk of a claim by a personal injury creditor. In addition, if the new co-owner ends up
in a divorce proceeding, the jointly held asset could be considered a marital asset in that
divorce, again causing risk to the “real” owner.

We recommend avoiding My personal favorite way of avoiding probate is
probate by creating and a revocable living trust. A revocable living trust is an
funding a revocable agreement between the settlor (the person making the
living trust. trust) and the trustee (the person in whose care the

trust assets will be placed), who are usually, at least

initially, the same person or persons. It is vaguely analogous to a corporation in that the
person in control of the trust can change with very little impact on the trust assets. In
other words, the death of the settlor has very little impact on the day-to-day
management and availability of the trust assets.

The trust agreement controls who will administer the assets as well as who will
receive the assets. It permits the settlor to dictate how old the beneficiaries must be
before they receive the assets. This is of particular importance when the beneficiaries
are young, have credit difficulties, or struggle with an addiction or other personal issue
that would cause the settlor to hesitate to give the assets to that beneficiary.
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The trust is nearly always accompanied by a will. The will that is drafted along
with a trust merely states that any asset left in the individual name of the settlor shall be
transferred to the trustee of the settlor’s revocable living trust. If any asset is left in the
name of the settlor at the time the settlor dies, the estate will still be subject to probate,
but the probate will be limited to the assets left outside of the trust. This type of will is
called a “pourover will.”

If any asset is inadvertently left outside of a trust, the estate faces the cost of a
probate which would otherwise have been avoided; this is the financial worst-case
scenario. The cost of developing an estate plan with a revocable living trust,
testamentary or simple will is discussed below. If assets are held outside the trust,
thereby requiring probate, the settlor has invested the up-front cost of developing an
estate plan to avoid probate but has failed to actually avoid probate. It is the settlor’s
responsibility to ensure that all of his or her assets are held in the name of his or her
trust once it is established. Even if the settlor has decided to subject a portion of his or
her estate to probate, we prefer to have all the assets inside the trust, but to empower
the successor trustee to remove one asset and subject it to probate if the trustee
determines that to be appropriate.
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Chapter 4
KINDS OF TRUSTS

Revocable Living Trust Versus Testamentary Trust

If a trust is right for you, you must decide whether to have a revocable living trust
or a testamentary trust. Each can work to meet all the tax and nearly all the non-tax
reasons for having a trust. They cost about the same to create. However, there are
significant differences.

A revocable living trust is active during the life | There are many different
of the settlor. The settlor is responsible for making kinds of Trusts. Let’s
sure that all of his or her assets are held by the trustee explore some of the
of the trust. This funding requirement can make the options . . .

revocable living trust a bit of an administrative
challenge. If the settlor fails to ensure that all the assets are held by the trust, the estate
of the settlor (to the extent it is held outside the trust) must pass through probate to go
into the trust. Upon the settlor's death, the trust becomes irrevocable. Whether it
terminates quickly or continues for a lengthy time depends on the terms of the trust. It
is not necessary to place your assets in a trust to avoid early receipt by children since
the Oregon Legislature made an adjustment to Oregon statutes in 2001. Under earlier
Oregon law, accounts held by a custodian under the Oregon Uniform Transfers to
Minors Act could only be held until the minor owner of the account turned 21. Since the
changes in 2001, the assets held in a custodial account under the Oregon Uniform
Transfers to Minors Act can be held (so long as the document creating the account
authorizes this) until the owner of the account attains the age of 25.

A testamentary trust is one that is contained within the settlor’'s will. As long as
the settlor is living, the trust is not funded and there is no administrative component.
Once the settlor dies, his or her will is admitted to probate. Upon completion of the
probate proceeding, the estate assets are distributed to the trust and the probate is
closed. Only then does the trust take on a life of its own. Thus, a testamentary trust
requires probate, rather than avoiding it.

For purposes of the balance of this booklet, we will refer to trusts primarily as
revocable living trusts, since most people who invest in an estate plan with a trust want
to avoid probate and, therefore, select a revocable living trust, rather than a
testamentary trust.

Joint Versus Separate Trusts

A revocable living trust can be made by either a single person or by a married
couple. A trust created by one married individual is a separate trust. Because joint wills
are very rare, joint testamentary trusts are highly unusual. A trust made by two
individuals as co-settlors, is a joint trust. Two people creating a single trust are almost
always legally married to each other.
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Separate trusts work well for single individuals or married people who have not
completely co-mingled their assets or who are comfortable dividing the assets between
two separate trusts during their lifetimes. A joint trust works well for married couples
who hold most, if not all, of their non-retirement assets jointly and/or who would be
uncomfortable dividing the assets into two pieces, even for estate planning purposes.
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Chapter 5
NON-TAX REASONS FOR HAVING A TRUST

Even if an estate is not taxable (as discussed in the next section), the owner of
the estate may still desire to have a trust as part of his or her estate plan. It is true that
one of the primary reasons for estate planning is to avoid estate tax to the extent
possible. However, there are other significant reasons as well.

One of the other primary reasons people place their assets in Trust or leave their
assets to a Trust through a Will is to care for their minor children or other beneficiaries
who are unable to care for themselves. Unless the estate plan dictates otherwise, the
minor children of deceased parents will each receive an equal share of the decedent’s
estate on their eighteenth birthday. Many people wish to delay their children’s receipt of
significant sums of cash or other assets until the children are older.

This reasoning is just as true for grandparents who wish to benefit a grandchild.
Stereotypically, husbands and wives with grown children wish to benefit each other first
and their children second. If one of their children fails to survive them, but leaves living
grandchildren, the grandparents typically want that deceased child’s share of their
estate to pass to that child’s children. Again, a trust permits the grandparents to control
how old the grandchildren must be before they are entitled to have complete control
over the assets. A trust also permits the grandparent to control the uses to which the
funds can be put.

A second significant reason why many people create estate plans which include
Revocable Living Trusts is to avoid probate, which was discussed in detail in the prior
section.

A third major reason many people create trusts is to allow whichever spouse dies
first to control the distribution of about half of the assets upon the death of the second
spouse to die. This is particularly important in a second-marriage situation. If one or
the other, or both, spouses have children from a prior relationship, most typically that
spouse wishes to support his or her current spouse and have his or her assets pass to
his or her own children, rather than the children of his or her current spouse. A trust is
just the document to control those events to the best satisfaction of all.

A fourth significant reason people create trusts is to control their finances and
their personal care if they become incapacitated or incompetent. Typically, trust
documents allow the Settlor to dictate who will control the funds when he or she is no
longer able to, how the funds will be used, as well as providing some direction about the
Settlor’s personal care, should the Settlor be unable to make decisions about his or her
own care.
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Chapter 6
TAX REASONS FOR HAVING AN ESTATE PLAN

Federal Tax Issues

Each resident of the United States and each U.S. citizen has a federal tax
attribute traditionally called the “Unified Credit.” The Unified Credit is the amount of
money or other assets each person can pass Federal Estate Tax free upon his or her
death. This credit is called “unified” because it applies to both estate tax and gift tax
(i.e. you only receive one credit). A discussion of gift tax exceeds the scope of this
booklet. Because each individual holds a Unified Credit, a married couple can pass
twice as much as an individual, so long as the Unified Credit of the first spouse to pass
away is preserved.

Since 2011, the preservation of the first spouse to die’s Unified Credit is easier
than it has ever been. This is due to the addition, in late 2010, to the Federal Estate
Tax rubric of the concept of “portability.” Portability means that the surviving spouse
can preserve the deceased spouse’s Unified Credit without necessarily funding a trust
in the deceased spouse’s name. In fact, the surviving spouse can simply elect for
portability on the deceased spouse’s Federal Estate Tax return.

For many years, the Unified Credit was $600,000. In recent years, that amount
gradually increased to a high of $13,610,000 (for 2024, it is adjusted for inflation
annually; the law setting that amount expires in January 2026).

Typically, regardless of the size of the estate, there is usually no estate tax due
on the death of the first spouse to die. This is because, again, typically, the deceased
spouse leaves everything to the surviving spouse. Lifetime and testamentary transfers
between spouses are entirely tax-free due to an unlimited marital deduction on such
transfers. However, (assuming portability is not continued) if the surviving spouse owns
all of the assets individually, the deceased spouse’s Unified Credit is lost, and the
surviving spouse can only pass his or her own Unified Credit on his or her death.

In 2024, only couples The Federal Estate Tax laws will very likely
with gross assets in change, so watch the news for developments.

excess of $13,610,000 Histori ,
istorically, to preserve the deceased spouse’s

need to cc_)ncern Unified Credit amount, the first spouse to die had to
themselves with Federal | |cave his or her “share” (presumably half) of the assets
Estate Tax planning to someone other than the surviving spouse. This is

typically not what the couple intends.

Enter the “by-pass” or “credit shelter” trust. This is a revocable living or
testamentary trust with a provision that requires that upon the death of the settlor, or
one of them in the case of a joint trust, the trust assets are split into two trusts or “pots.”
The first pot is designed to preserve the decedent’s Unified Credit. The second pot is
designed to qualify for the marital deduction. Thus, there is no estate tax owed on the
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death of the first spouse: up to $13,610,000 passes into a trust and preserves his or
her Unified Credit; the other part of his or her assets pass in trust to his or her spouse
and is shielded, at least for now, from estate tax by the unlimited marital deduction.

Each of these trusts is usually controlled by and is for the benefit of the surviving
spouse for his or her lifetime. The decedent can also control to whom any remaining
assets in the “credit shelter” or “by-pass” trust passes upon the death of the second
spouse. This can be of particular importance in the second marriage situation, where
the couple, or one of them, has children from a prior marriage to whom that person
wishes the asset to pass after the death of the second spouse. So long as the surviving
spouse is living, the surviving spouse can receive all of the income of the credit shelter
trust. Depending on the intent of the settlor, the principal of the credit shelter trust
assets may also be used by the surviving spouse. Upon the death of the second
spouse to die, any remaining assets in the credit shelter trust pass to the children of the
spouse who died first (or other beneficiary designated by that first spouse to die).
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Oregon State Inheritance Transfer Tax Issues

For Oregon residents, even if no Federal Estate Tax is owed by a decedent,
there may be an Oregon Inheritance Transfer Tax owed. Specifically, for decedents
dying after 2002, the maximum amount of cash, assets, or other value that a decedent
can pass without owing Oregon Inheritance Transfer Tax is $1,000,000. The calculation
of Oregon’s Inheritance Transfer Tax does take into consideration assets held outside
of Oregon by an Oregon resident. Please see a tax advisor for more details if this
applies to you.

To give you an idea of what to expect, this is a list of the 2011 Oregon state
inheritance tax amounts due on estates:

Column 1 Taxable estate | Tax on amount in Tax rate on
Taxable Estate less than: Column 2 taxable estate
Equal to or more amount more
than: than the amount
in Column 1
(percent)
1,000,000 1,500,000 $50,000 10.25%
1,500,000 2,500,000 $152,500 10.5%
2,500,000 3,500,000 $257,500 11.0%
3,500,000 4,500,000 $367,500 11.5%
4,500,000 5,500,000 $482,500 12.0%
5,500,000 6,500,000 $602,500 13.0%
6,500,000 7,500,000 $732,500 14.0%
7,500,000 8,500,000 $872,500 15.0%
8,500,000 and up $1,022,500 16.0%

The amount of the estate in this table is the taxable estate, after debits and

expenses of administration are subtracted.
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Chapter 7
WHO SHOULD SERVE AS YOUR FIDUCIARY

Both your Trustee and your Personal Representative are fiduciaries. Your
Trustee is the person who will administer your trust. Your Personal Representative (or
Executor in some jurisdictions) is the person who administers your probate estate (if
applicable).

Typically, in the context of Revocable Living Trusts, Settlors name themselves as
the initial Trustees. Also, for married couples, very frequently, if either spouse becomes
incapacitated, the other serves as the Trustee. It will be important for you to decide who
will be your Successor Trustee should you and your spouse (if applicable) both become
incapacitated. Most often, a married person creating a will names his or her spouse as
the Personal Representative of his or her estate. We recommend that at least one
alternative Personal Representative also be named.

The person you name as your Successor Trustee and/or Personal
Representative should be someone you trust completely with your finances. We
strongly recommend that fiduciaries be on solid financial ground and be known to you to
be honest. Preferably, your fiduciary is someone you would be willing to share financial
information with while you are still able, so that the transition to their control over your

estate can be made as smoothly as possible.
If you trust someone

In addition to family members and close implicitly and really don’t
friends, you should consider whether to appoint an | |ike them, name them as
institutional or professional fiduciary as your - . ’ :
Successor Trustee. An institutional fiduciary or your fiduciary. It’s a_ big,
professional fiduciary charges a fee for its, hers or his generally thankless job.

services. That fee may be an hourly rate (often $150

to $200 per hour) or it may be based on a percent of the value of the estate. They
generally do not become emotionally involved in the financial decisions they make.
Asking someone you care about to serve as your fiduciary is asking them to take on a
thankless, often emotionally wrought job for which they will feel guilty taking
compensation.

There is a natural tension that exists between beneficiaries and fiduciaries.
Beneficiaries frequently want more money than the fiduciary believes is necessary.
Carefully consider the personal relationship between your intended beneficiaries and
the people you are considering naming as your fiduciary. Is the fiduciary likely to be
able to refuse unreasonable requests from the beneficiary? Will the fiduciary’s control
over the money damage his or her relationship with the beneficiary?

Your fiduciary is entitled to “reasonable compensation” for his or her services. A
Personal Representative’s compensation is set forth in the Oregon Probate Code. That
amount is 7% of the first $1,000 + 4% of the next $9,000 + 3% of the next $40,000 + 2%
of the assets in excess of $50,000. In addition, the Personal Representative is entitled
to 1% of the value of the property, exclusive of life insurance proceeds, not subject to
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the jurisdiction of the court but reportable for Oregon inheritance tax or federal estate
tax purposes. This one-percent category includes (but is not limited to) things like IRAs
and other retirement accounts. A trustee is entitled to charge a reasonable fee as well,
which could be an hourly amount for his or her work or a percent of the value of the
assets. Often banks charge between 1% and 2% of the value of the trust assets.

Often family members and friends who serve as a fiduciary waive these fees.
That is not always the case. Sometimes personal relationships are damaged when the
trustee takes a fee for his or her services. Most typically, this occurs when the settlor
names one of his or her children to act as trustee. While the trust benefits all of the
children equally, the trustee who is also a beneficiary gets the “added benefit” of the
trustee fee. Consider whether this might apply to your situation.

An institutional trustee usually charges a fee based on a percent of the value of
the assets. Sometimes it is a sliding scale, so that very large trusts are charged a
smaller percent than smaller trusts. If the institutional trustee is required to do
something unusual, such as preparing a beneficiary’s income tax return or selling real
estate, the institutional trustee is likely to charge an additional one-time fee for that
service. Also, if the trust administration becomes very time consuming, the institutional
trustee may request an hourly fee for the time spent or may be forced to withdraw.

We recommend that you consider naming an institutional Successor Trustee.
Locally, Estate Administrators, LLC in Bend, OR; First Interstate Bank (formerly Bank of
the Cascades); US Bank National Association; Columbia Trust Company; Ponderosa
Fiduciary Services, LLC in Redmond, OR; and Oregon Pacific Bank (out of Medford)
have trust departments available.

Sometimes my clients want to name two people to serve as their co-fiduciaries.
We strongly recommend against naming even numbers of people to serve in a fiduciary
capacity. The most expensive estate administrations we have seen include those in
which there are two co-equal fiduciaries who cannot agree of a course of action.

Although you may believe that your children (for example) will get along famously
as co-trustees of your trust after your death, we cannot encourage you enough to either
name one of them to serve alone, name one of them to make decisions if they are
unable to agree, name someone else to make decisions if they are unable to agree or
name a professional or institutional fiduciary instead. It recently came to my attention
that at least one Oregon Circuit Court Probate Department shares my opinion in this
regard. This is an excerpt from a letter issued by that court:

“The court has learned from long experience that the appointment of co-
personal representatives is a bad idea. In nearly every instance the co-
personal representatives have cost the estate and the court much time
and money because they cannot work in  harmony.

The court realizes that there are cases, like this one, where the testator
nominated co-personal representatives. The court will appoint the co-
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personal representatives at this time. However, the court will remove both

(all) of them and appoint a third-party professional in their place at the first
sign of dysfunction.”

Again, we encourage you to name a single person or entity to serve as your fiduciary. If
you must name more than one person, we strongly encourage you to name odd
numbers of fiduciaries who will make decisions by majority rule or take some other
action to avoid deadlock among the fiduciaries of your estate.
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Chapter 8
HOW MUCH DOES AN ESTATE PLAN COST?

The technical answer to this question is the quintessential attorney’s response :It
depends.” If | were you, I'd want to know the expense before | got started. When you
call our office, we will set a complimentary telephone or video conference appointment
with one of our attorneys, at which we will do our best to give you a flat fee so that you
know what to expect to pay before you incur any costs.

This initial phone call or video conference usually takes about 30 minutes. The
objective of that phone call or video conference is to gather information about your
family and your assets so that we can suggest a customized plan for you and your
family and tell you what it will cost for us to prepare that plan for you. Again, there is no
cost for that initial consultation. We want you to know what you are getting into, just like
we would want to know if we were in your shoes. We will finalize the terms of the flat fee
by email so that we are both on the same page about the cost and what is included.

Nonetheless, you may want to have a concept of what you are getting into before
that first contact. Here is a range of costs to give you an idea:

A simple will for single person $2,200-$3,000 or more

Simple wills for a married couple $2,900-$3,200 or more

A will with testamentary trust $3,200 or more

Wills with testamentary trusts for a married couple $3,700 or more

A non-tax implicated revocable living trust or restatement for a single person
$3,500-$3,900 or more

A non-tax implicated revocable living trust or restatement for a couple $4,900-
$6,500 or more

A tax implicated trust or restatement for a married couple $5,900-$6,900 or more

Note: If you prefer to work with Patricia Louise Nelson specifically, please be
prepared to pay the higher end of the estimated costs above.

Our prices for these documents are for a complete package of documents
including a pour-over will (if applicable), an assignment of tangible personal property
(like a deed, but transfers all of the settlor’s tangible personal property into the trust), a
deed to transfer the primary (and one secondary) Oregon residence into the trust (if
applicable), powers of attorney (if applicable) and Advance Directive (if applicable). It
also includes very detailed instructions for you to follow to ensure that your bank
accounts, investment accounts, retirement accounts, and life insurance are also set up
to work. The flat fee does not include the cost of recording deeds (roughly $100 per
deed).

Additional funding of a trust is usually done without much assistance from the
attorney, but can lead to additional costs, if attorney assistance is needed or desired.
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The flat fee also does not include the cost of preparing deeds for real property
outside of Oregon. Real property held outside of Oregon must be transferred into the
trust with the assistance of an attorney or a title insurance company from the state in
which that real property is located. We can usually assist you in finding an attorney or
titte company to do this. However, we cannot vouch for that professional’s competence,
as we rarely know out-of-state attorneys personally or professionally. The time it takes
us to help you locate an attorney or title company to prepare an out-of-state deed is
included in the flat fee.

From my discussions with attorneys at other offices, we understand these fees
are consistent with fees charged by other top-notch firms for similar work. This is one
circumstance where you get what you pay for, and the investment in the right attorney is
worth it.

Please understand that the cost of probate is very much higher than the cost of
even the most expensive estate plans. At this time, the filing fee for a probate with
assets valued between $50,000 and $1,000,000 is $591 to open the estate. There is an
additional fee to close the estate that would be $298. In addition, there is the cost of
publication in the newspaper of general circulation, which is a requirement of a full
probate. The Bend Bulletin is currently the only newspaper of general circulation in
Deschutes County. The cost of publication varies, but generally runs about $590 per
probate. These costs are in addition to the attorney fees to take an estate though
probate. Attorney fees in an uncomplicated probate are often $7,000-$10,000.
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Chapter 9
WHAT YOUR LAWYER NEEDS FROM YOU

Your estate planning attorney will need quite a bit of information from you in
order to draft a plan that fits all of your needs. Some of the more difficult decisions you
will need to make can be:

1. Regardless of whether you intend to avoid probate, you will need to be prepared
to name a personal representative as well as at least one successor personal
representative should your first choice not be available. Usually, these persons are also
your trustee and alternate trustee.

2. Who will raise your children if you and the child’s other parent die before they are
grown? WE suggest you name one person at a time, but line up at least two
alternatives in case your first choice is unable or unwilling to serve. Who should make
medical and housing decisions for you if you become incapacitated? Consider naming
several alternative people just in case.

3. Is there any reason why your estate should be subject to a probate?

4. Are you and your spouse citizens of the United States? Are you both residents
of the United States?

5. If you want a trust, do you want revocable living trusts or testamentary trusts?
6. If you want a revocable living trust, do you want separate trusts or a joint trust?
7. Who will serve as your trustee when you are no longer able or willing? WE

suggest you name one person or organization at a time but have at least two named
alternative successors.

8. If your devisees all pass away before you, whom or what entity would you like to
receive your assets. Please ask yourself, “can this potential beneficiary die?” If the
answer is “yes” then continue to name alternate potential beneficiaries until the answer
to that question on the last one is “no.” Many people ultimately select charities (whether
religious or not) as beneficiaries.

9. Be sure to tell your attorney if there is anyone in your family you wish to disinherit
and/or whom you expect may make the administration of your estate difficult for
whatever reason or in any way.

10.  Be sure to tell your attorney if any beneficiary has personal troubles of any kind
like a rocky marriage, alcoholism, illegal drug use, over-spending, disability, etc.

11.  Your attorney will need to know the extent and make-up of your assets.
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Chapter 10
ADVANCE DIRECTIVE FORM

This Advance Directive form allows you to:

. Share your values, beliefs, goals and wishes for health care if you are not
able to express them yourself.
. Name a person to make your health care decisions if you could not make

them for yourself. This person is called your health care representative and they must
agree to act in this role.

. Be sure to discuss your Advance Directive and your wishes with your
health care representative. This will allow them to make decisions that reflect your
wishes. It is recommended that you complete this entire form.

. The Oregon Advance Directive for Health Care form and Your Guide to
the Oregon Advance Directive are available on the Oregon Health Authority’s website.

. In sections 1, 2, 5, 6 and 7 you appoint a health care representative.

. In sections 3 and 4 you provide instructions about your care.

The Advance Directive form allows you to express your preferences for health
care. It is not the same as Portable Orders for Life Sustaining Treatment (POLST) as
defined in ORS 127.663. You can find more information about the POLST in Your Guide
to the Oregon Advance Directive.

This form may be used in Oregon to choose a person to make health care
decisions for you if you become too sick to speak for yourself or are unable to make
your own medical decisions. The person is called a health care representative. If you do
not have an effective health care representative appointment and you become too sick
to speak for yourself, a health care representative will be appointed for you in the order
of priority set forth in ORS 127.635 (2) and this person can only decide to withhold or
withdraw life sustaining treatments if you meet one of the conditions set forth in ORS
127.635 (1).

This form also allows you to express your values and beliefs with respect to
health care decisions and your preferences for health care.

. If you have completed an advance directive in the past, this new advance
directive will replace any older directive.
. You must sign this form for it to be effective. You must also have it

witnessed by two witnesses or a notary. Your appointment of a health care
representative is not effective until the health care representative accepts the
appointment.

. If your advance directive includes directions regarding the withdrawal of
life support or tube feeding, you may revoke your advance directive at any time and in
any manner that expresses your desire to revoke it.

. In all other cases, you may revoke your advance directive at any time and
in any manner as long as you are capable of making medical decisions.
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1. ABOUT ME.

Name:

Date of Birth:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

2. MY HEALTH CARE REPRESENTATIVE.

| choose the following person as my health care representative to make health
care decisions for me if | can’t speak for myself.

Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

| choose the following people to be my alternate health care representatives if my first
choice is not available to make health care decisions for me or if | cancel the first health
care representative’s appointment.

First alternate health care representative:
Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

Second alternate health care representative:
Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:
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3. MY HEALTH CARE INSTRUCTIONS.

This section is the place for you to express your wishes, values, and goals for
care. Your instructions provide guidance for your health care representative and health
care providers.

You can provide guidance on your care with the choices you make below. This is
the case even if you do not choose a health care representative or if they cannot be
reached.

A. MY HEALTH CARE DECISIONS.
There are three situations below for you to express your wishes. They will help

you think about the kinds of life support decisions your health care representative could
face. For each, choose the one option that most closely fits your wishes.

Terminal Condition.

This is what | want if:

. | have an iliness that cannot be cured or reversed.
AND
. My health care providers believe it will result in my death within six

months, regardless of any treatments.

Initial one option only:

| want to try all available treatments to sustain my life, such as artificial
feeding and hydration with feeding tubes, IV fluids, kidney dialysis and
breathing machines.

| want to try to sustain my life with artificial feeding and hydration with
feeding tubes and IV fluids. | do not want other treatments to sustain my life,
such as kidney dialysis and breathing machines.

| do not want treatments to sustain my life, such as artificial feeding and
hydration with feeding tubes, IV fluids, kidney dialysis or breathing
machines. | want to be kept comfortable and be allowed to die naturally.

| want my health care representative to decide for me, after talking with my
health care providers and taking into account the things that matter to me. |
have expressed what matters to me in section B below.

Advanced Progressive lliness.

This is what | want if:

. | have an illness that is in an advanced stage.
AND
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My health care providers believe it will not improve and will very likely get

worse over time and result in death.

AND

My health care providers believe | will never be able to:

- Communicate

- Swallow food and water safely

- Care for myself

- Recognize my family and other people
Initial one option only:

| want to try all available treatments to sustain my life, such as artificial
feeding and hydration with feeding tubes, IV fluids, kidney dialysis and
breathing machines.

| want to try to sustain my life with artificial feeding and hydration with
feeding tubes and IV fluids. | do not want other treatments to sustain my life,
such as kidney dialysis and breathing machines.

| do not want treatments to sustain my life, such as artificial feeding and
hydration with feeding tubes, IV fluids, kidney dialysis or breathing
machines. | want to be kept comfortable and be allowed to die naturally.

| want my health care representative to decide for me, after talking with my
health care providers and taking into account the things that matter to me. |
have expressed what matters to me in section B below.

Permanently Unconscious.

This

AND

is what | want if:

| am not conscious.

If my health care providers believe it is very unlikely that | will ever

become conscious again.

Initial one option only:

| want to try all available treatments to sustain my life, such as artificial
feeding and hydration with feeding tubes, IV fluids, kidney dialysis and
breathing machines.

| want to try to sustain my life with artificial feeding and hydration with
feeding tubes and IV fluids. | do not want other treatments to sustain my life,
such as kidney dialysis and breathing machines.

| do not want treatments to sustain my life, such as artificial feeding and
hydration with feeding tubes, IV fluids, kidney dialysis or breathing
machines. | want to be kept comfortable and be allowed to die naturally.

| want my health care representative to decide for me, after talking with my
health care providers and taking into account the things that matter to me. |
have expressed what matters to me in section B below.
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You may write in the space below or attach pages to say more about what kind of
care you want or do not want.

B. WHAT MATTERS MOST TO ME AND FOR ME.

This section only applies when you are in a terminal condition, have an advanced
progressive illness or are permanently unconscious. If you wish to use this section, you
can communicate the things that are really important to you and for you. This will help
your health care representative.

This is what you should know about what is important to me about my life:

This is what | value the most about my life:
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This is what is important for me about my life:

| do not want life-sustaining procedures if | cannot be supported and be able to
engage in the following ways:

Initial all that apply:

____ Express my needs.

Be free from long-term severe pain and suffering.

Know who | am and who | am with.

Live without being hooked up to mechanical life support.
Participate in activities that have meaning to me, such as:

If you want to say more to help your health care representative understand what
matters most to you, write it here. (For example: | do not want care if it will resultin ....)

C. MY SPIRITUAL BELIEFS

Do you have spiritual or religious beliefs you want your health care
representative and those taking care of you to know? They can be rituals, sacraments,
denying blood product transfusions and more.

You may write in the space below or attach pages to say more about your
spiritual or religious beliefs.
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4, MORE INFORMATION.

Use this section if you want your health care representative and health care
providers to have more information about you.

A. LIFE AND VALUES.

Below you can share about your life and values. This can help your health care
representative and health care providers make decisions about your health care. This
might include family history, experiences with health care, cultural background, career,
social support system and more.

You may write in the space below or attach pages to say more about your life,
beliefs and values.

B. PLACE OF CARE.

If there is a choice about where you receive care, what do you prefer? Are there
places you want or do not want to receive care? (For example, a hospital, a nursing
home, a mental health facility, an adult foster home, assisted living, your home.)

You may write in the space below or attach pages to say more about where you
prefer to receive care or not receive care.

C. OTHER.
You may attach to this form other documents you think will be helpful to your

health care representative and health care providers. What you attach will be part of
your Advance Directive.

| ' want my wishes as expressed in the attached document called “The Dementia
Provision” to be followed.
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D. INFORM OTHERS.

You can allow your health care representative to authorize your health care
providers to the extent permitted by state and federal privacy laws to discuss your
health status and care with the people you write in below. Only your health care
representative can make decisions about your care.

Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:

Name:
Relationship:
Cell Phone:
Home Phone:
Work Phone:
Address:
E-mail:
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5. MY SIGNATURE.

Date:
6. WITNESS.
COMPLETE EITHER A OR B WHEN YOU SIGN
A. NOTARY.
STATE OF OREGON )
) Ss.
County of Deschutes )
Personally appeared before me the above-named this
day of , , and acknowledged the foregoing instrument to be

his/her voluntary act and deed.

Notary Public for Oregon
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7. ACCEPTANCE BY MY HEALTH CARE REPRESENTATIVE.

| accept this appointment and agree to serve as health care representative.
Health care representative:

Printed name:

Signature or other verification of acceptance:

Signature: Date:

First alternate health care representative:

Printed name:

Signature or other verification of acceptance:

Signature: Date:

Second alternate health care representative:

Printed name:

Signature or other verification of acceptance:

Signature: Date:
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The Dementia Provision

If | remain conscious but have a progressive illness that will be fatal, and the
illness is in an advanced stage, and | am consistently and permanently unable to
communicate, swallow food and water safely, care for myself and recognize my family
and other people, and it is very unlikely that my condition will substantially improve, |
would like my wishes regarding specific life-sustaining treatments, as indicated in my
Advance Directive, to be followed.

If | am unable to feed myself while in this condition:

o

/ do not (circle one) want to be fed.

o

/ do not (circle one) want to be given fluids.

| hereby incorporate this provision into my Advance Directive, durable power of attorney
for health care, and any other document | previously executed for health care decisions.

Signature Date
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